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Dear Mr Thompson 
 
INDIA BUILDINGS/COWGATE – OTCC ASSESSMENT 
 
Thank you for your complaint submitted on 6 December 2017 regarding (principally) the 
Cowgate/India Buildings development. The letter itself is dated 28 November 2017 and is 
addressed to the Chief Executive, Andrew Kerr. It has been passed to me to respond. 
 
 I responded to you by email on 20 December 2017 advising that as your submission ran to 64 
pages and contained a substantial amount of detail it would not be possible to respond within our 
normal target of five working days. There is also the added factor that I was on annual leave over 
the Christmas/New Year period. I therefore advised you that I would be able to provide a 
substantive response no later than Friday 19 January 2018 and requested your agreement to this 
proposed extension of time. I did not receive a response to this request. However, this letter now 
constitutes the response to your complaint. 
 
 Your complaint comprises a covering letter and four appendices numbered A, B, C and D. 
Appendix A is the largest, running to some 54 pages and is headed “Assessment of the Proposed 
India Buildings Development (15/04445/FUL)”. In it, you set out, from your perspective, the 
background to discussions regarding Edinburgh Central Library, the management of the World 
Heritage Site, the process leading to the determination of planning application 15/04445/FUL and 
various actions following the decision including the Judicial Review by the Outer House of the 
Court of Session initiated by one of the Old Town community councillors.    
 
In the covering letter you advise that key evidence has come to light since the consent was granted 
which reveals that councillors were significantly misled, exposing a clear conflict of interest, serious 
dereliction of duty and a failure of CEC and other government agencies to honour coalition 
promises and uphold the Principles of Public Life. Your basis for this is set out in Appendix A. 
Having reached this conclusion you then request the Council to revoke the planning permission 
under the powers provided by Section 65 of the Town and Country Planning (Scotland) Act 1997. 
 
I have given your submission detailed consideration and my conclusions are that:  
 

1. there has been no service failure in processing planning application no. 15/04445/FUL, and  
 

2. there are no grounds for the Chief Planning Officer to recommend that the Council 
promotes a revocation order under Section 65.  



 

 
 I do not propose to comment on the alleged procedural failings as it is not our practice to explain 
or defend how planning decisions were arrived at once the decision is taken. If any party believes 
that the Council has erred in law in exercising its duties under planning legislation, it is entitled to 
seek Judicial Review through the Scottish Courts. Your submission refers to such a case, pursued 
recently by one of your community councillors, in which the Court found in the Council’s favour.  
 
It should also be noted that the general discretion to use the power of revocation is not unfettered. 
Such an order would need to be confirmed by Scottish Ministers and any party opposing the order 
has the right to a hearing before a Scottish Government Reporter. 
 
To justify revocation, the Council would need to demonstrate that there has been a material 
change in planning circumstances since the grant of planning permission in November 2016. In my 
view there has been no significant change in planning policy, government guidance or the general 
character of the area, for example, that would suggest that there are sound planning grounds to 
convince Scottish Ministers to confirm a revocation order.  
 
All planning decisions require to be taken in the public interest.  In the event that a revocation order 
was confirmed, the Council would be liable to pay substantial compensation to the 
applicant/developer. The impact of such potential expenditure by the Council has to be considered 
in relation to the public interest. 
 
An important further consideration regarding revocation, as well as the low prospects of success, is 
the potential it has to undermine the planning system by creating uncertainty that planning 
decisions, once made by the Council, are final.  Revocation of planning permissions throughout 
Scotland is highly unusual and decisions are rarely re-visited unless on strong and exceptional 
grounds.  As I have stated, there are no strong and exceptional grounds for re-visiting this 
decision. 
 
Turning now to Appendix B, you request here clarification on various matters and make certain 
other recommendations. I have attempted to answer these points individually and my responses 
are set out in the Appendix to this letter. In many cases the responses reflect my preceding 
paragraphs. I have not addressed the points that refer to the ongoing Planning Review as these 
are better taken up with the Scottish Government or Edinburgh’s MSPs. 
 
I recognise that this case has generated considerable adverse feeling within the Old Town 
Community and may be symptomatic of wider concerns regarding development pressures and the 
impact such changes can have on local residents. I would like to reassure you that the Council 
takes such matters seriously and is keen to listen to local views.  
 
As you know we have recently published a revised Management Plan for the Old and New Towns 
of Edinburgh World Heritage Site. This can be found on our website here. Production of this plan 
was governed by an Oversight Group chaired by the Planning Convener and comprising 
representatives of the Council, Historic Environment Scotland, Edinburgh World Heritage and 
ICOMOS-UK. In addition, the three main Community Councils within the World Heritage Site were 
invited to join, including the OTCC. However I note that the OTCC were, unfortunately, unable to 
be represented.  
 
Looking ahead, the next major project for us is the review and replacement of the Local 
Development Plan. This provides an opportunity to review our planning policies for different types 
of development in the city centre and how these impact on the quality of life of local residents. It 
also allows us to consider how to strike the right balance between maintaining a thriving residential 
community and encouraging development that supports the city’s key economic sectors such as 
tourism and higher education. The programme for the LDP review will be published in the next 
couple of months and will include early stakeholder engagement. I would encourage the OTCC to 
take part in this process. 
 
 



 

In addition, I have discussed your concerns with the Planning Convener, Councillor Neil Gardiner, 
and he would be willing to meet representatives of the OTCC in advance of the LDP review to 
discuss how our two organisations can work better together and overcome any breakdown of trust 
that may have arisen. Please confirm if you would like me to facilitate such a meeting. 
 
In conclusion, my response to your central question is in the negative and I am unable to answer a 
number of points on which you seek clarification, for the reasons set out above. Nevertheless I 
hope that you find my responses and explanations helpful and that you will take up Councillor 
Gardiner’s offer of a meeting to move forward in a more positive way. 
 
If you remain dissatisfied with this response, you can ask us to consider your complaint at the next 
stage in our process – the Investigation Stage.  However, before taking this step, you should note 
that the complaints process cannot overturn decisions on planning applications. Neither can the 
Scottish Public Services Ombudsman overturn such planning decisions. The only mechanism open 
to you is judicial review through the Scottish Courts and one of your community councillors has 
already exhausted this process. 
 
If, after considering the above, you still want your complaint to go to the Investigation Stage, we 
require the following information:- 
 

• Details of which points we have not addressed to your satisfaction in this complaint 
response. 

• Details of what outcome you are seeking through the complaints process bearing in mind 
decisions on planning applications cannot be overturned through this process.  
 

Your complaint will then be investigated by a senior officer in the Council.  You will receive a 
response within 20 working days, or be given a reason for any delay. You will be told what to do 
next if you remain dissatisfied after the Investigation Stage. This normally involves taking your case 
to the Scottish Public Services Ombudsman. Details of what they can investigate can be found on 
the SPSO website. 
 
You can find more information on our complaint process on our website at 
www.edinburgh.gov.uk/complaints. 
 
I am copying this letter to the local members for the City Centre ward as I understand that you 
have sent them a similar letter. 
 
Yours sincerely 
 

 
 
John Inman 
Service Manager 
Planning and Building Standards 
 
  
Cc. Councillors Doran, Miller, Mowat and Rankin 
 
 
 
 
 
 
 
 
 



 

APPENDIX 
 
The following document responds to the points on which clarification is sought or 
recommendations made in Appendix B of the letter of complaint by the OTCC dated 28 November 
2017 and submitted on 6 December 2017. As explained in the covering letter dated 19 January 
2018 to which this document is an Appendix, the response to a number of procedural points is that 
the Council does not explain or defend how planning decisions were made. However where 
appropriate a fuller response to the point is provided. 

Points of Clarification 
Why did CEC in its duty of care as the responsible authority, not initiate the re-listing of ECL, 
having minuted this action in 2005, subsequently prompted by HS/HES in 2013? 
 
The Council has no record of what action was taken regarding re-listing in 2005. However 
the listing of buildings of special historical or architectural interest is a matter for Historic 
Environment Scotland and its predecessor Historic Scotland. It does not require to be 
initiated by the Council.  
 
Why did the Council's Planning Report make no mention of the re-listing of the Central Library? 
 
The Council does not explain or defend how planning decisions were made. 
 
As managing partners, supposed to be working in partnership to ensure the sound management 
of the Edinburgh WHS, demonstrating that the city is fulfilling its obligation in meeting the 
requirements of the World Heritage Convention to protect OUV, how does CEC account for the 
significantly contrasting assessments and conclusion of heritage consultees HES and EWH to 
the Application? 
 
Consultations responses on planning applications are the responsibility of the consultees 
themselves. 
 
How did CEC account for the withdrawal of an initial robust objection from HES in response to 
the submission of revised plans when EWH considered the changes to be insufficient to amend 
their assessment? This point is further underscored by the fact that of the many objectors to the 
Application no other party withdrew objection to the revised plans; indeed the OTCC referred to 
the revised plans as 'clearly inadequate'. 
 
Consultations responses on planning applications are the responsibility of the consultees 
themselves. 
 
Why did CEC regard the conclusion by EWH as acceptable, that the impact of the proposed 
development was 'broadly neutral', when according to ICOMOS, “new works and activities 
should enhance... the integrity, authenticity and OUV”? 
 
The Council does not explain or defend how planning decisions were made. 
 
Why did CEC fail to consult with HES/EWH and members of the DMSC following the upgrade of 
ECL to Category A listing in July 2016, before granting consent for the hotel in Nov 2016? 
 
The Council does not explain or defend how planning decisions were made. Reference may 
be made to the judgment of Lady Wise on the Judicial Review dated 20/10/17 and to the 
submissions put forward on behalf of the Council. 
 
Why was the initial assessment of EWH not included in the Planning Report, thereby removing 
reference to serious concerns of the local community and the implications this could have on the 
assessment of OUV? 
 
The Council does not explain or defend how planning decisions were made. 
 



 

Why was the recommendation of ICOMOS-UK following the visit of Oct 2015 “that Design Briefs 
and Impact Assessments should be prepared independently of the developer” not acted upon? 
 
This recommendation has been addressed in the latest update of the Management Plan (see 
page 26 of the version approved on 11/12/17). 
 
Why were no independent assessments made of the Applicant's data? 
 
The Council does not explain or defend how planning decisions were made. 
 
Was an independent Heritage Impact Assessment undertaken? 
 
The Council does not explain or defend how planning decisions were made. 
 
Why did the Planning Report regard the Impacts on Equalities and Rights as 'acceptable' when: 

(1) According to the Herald article 'Clinic for homeless people to close amid gentrification 
row' published 20.3.14, the disposal of the Cowgatehead Church medical practise would 
endanger the lives of the most vulnerable, and (2)The disposal of the Cowgate gap site 
fundamentally compromises the ability of Edinburgh Central Library to satisfy the requirements of 
the Disability Discrimination Act. 
 
The Council does not explain or defend how planning decisions were made. 
 
Why was no reference made in the Planning Report to the UNESCO City of Literature title when 
discussing the impact on the Central Library and why did Convenor of DMSC Councillor Perry 
appear to be unaware of the title when raised at the Hearing in the GRASS presentation? 
 
The Council does not explain or defend how planning decisions were made. 
 
Of the FOI documents obtained since the Hearing, the LDN studies of ECL, as commissioned by 
CEC in 2002 and 2008 are particularly significant. The conclusion of the 1st LDN study states: 
“It would be a hugely wasted opportunity if the (Cowgate gap) site was developed for other uses 
without seriously considering how it could, not just solve the existing problems of the Central 
Library*, but re-invent the Library in a form relevant to 21st century needs and aspirations”? 
*Note: ECL has yet to satisfy the requirements of the Disability Discrimination Act & Fire Safety 
Standards. 
The development of the Cowgate gap site for the benefit of the Library was the recommended 
preferred option of the comprehensive 2nd LDN study. This aspiration compliments the vision of 
ECL founder, Andrew Carnegie, who at the opening ceremony in 1890 stated: 
"We trust that this Library is to grow in usefulness year after year and prove one of the most potent 
agencies for the good of the people of Edinburgh for all time to come.” 
 
In light of the above: 
 
Why was the social, cultural and heritage significance of the Cowgate gap site not assessed by 
CEC, given the aspirations to develop the site for the benefit of ECL as a key cultural asset of 
the City and the Nation, integral to the status of Edinburgh as 1st UNESCO World City of 
Literature? 
 
The Council does not explain or defend how planning decisions were made. 
 
Why was there no discussion regarding the disposal of public assets deemed 'surplus to 
requirements' when the evidence of the OTCC assessment suggests otherwise? 
 
In December 2011, the Policy & Strategy Committee approved in principle the development 
of investment proposals for the Central Library and surrounding buildings. This included 
the future sale/development of the surplus Council assets with the return reinvested in the 
library.  
 



 

Why were the LDN studies of ECL not included in the Planning Report in spite of reference to 
the recommendation of the LDN conservation study in the initial objection of HES? 
 
The Council does not explain or defend how planning decisions were made. 
 
Why was SEPA, in accepting the Applicant's environmental assessment for the proposed hotel, 
not informed that CEC Environmental Officers had questioned the veracity of the Applicant's 
data and recommended REFUSAL, particularly given the Cowgate is noted as an AQMA? 
 
The Council does not explain or defend how planning decisions were made. 
 
Why did CEC determine that NO Environmental Impact Assessment was required when 
Scottish Regulations require a screening procedure be undertaken for proposed developments 
when: 

(1) The proposed development is located within a sensitive UNESCO World Heritage Site.  
(2) The Cowgate has been declared an AQMA, in breach of regulations and the Application 

was recommended for refusal by CEC Environmental Officers. 
(3) The size of the land-take (0.45ha) falls just short of the 0.5ha stipulated requirement. 

 
Screening was carried out in accordance with the relevant Regulations.  Reference is made 
to the EIA Screening Opinion dated 18/06/15 that is available for public inspection at 
Waverley Court. 

 
Another significant document obtained since the Hearing relating to the historic record of ECL, The 
Public Libraries of Edinburgh 1800 - 1970, An Historical Survey: Alan G.D.White, Assistant City 
Librarian, reveals that additional land was purchased behind India Buildings to the west of the 
Library so that: 
“the Library could be self contained on its own site and be guaranteed plenty of light and air 
without the threat of interference from other buildings”. 
 
Additionally, the Library's west wall was intentionally designed with large openings to maximise 
daylight and to allow Castle views, in the knowledge that no significant building stood in its way, as 
confirmed in a report of a meeting of Edinburgh Town Council, published in the Scotsman, dated 
26th Jan 1887: 
“... the building could be well lighted from three sides for they had not only purchased property 
sufficient to give them a building with ample internal accommodation, but the purchase included 
property which would be pulled down in order to give good light to the west side of the Library”. 
 
Given that the issue of overshadowing by the proposed development in relation to ECL was 
discussed at length at the Hearing: 
 
Why was no reference made to historic records of ECL in the Planning Report? 
 
The Council does not explain or defend how planning decisions were made. 
 
In response to the occupation of the Sycamore fronting the street on the Cowgate gap site, in 
March 2017, and the subsequent destruction of the tree and demolition of portacabins on the site: 
 
Had CEC received and approved a fully detailed landscape plan and a notice of initiation of 
development in advance of this action? 
 
The fully detailed landscape plan referred to in Condition 3 of the planning consent and the 
Notice of Initiation of Development have not yet been received. When they are, they will be 
published on the Public Access System. The works described were the subject of an 
enforcement investigation. The conclusion was that enforcement action would not be 
expedient. The report can be inspected on the Public Access System by using the reference 
17/00150/ECOND.   
 
 



 

As a final point, in judging the Council against its coalition pledge of 2012-17: 
 
“We pledge to be a council that does things “with people” rather than “to people”. This is a Council 
that will listen to, and work with, local people. There needs to be strong process for looking at the 
quality of how the Council has reached decisions so that there is genuine scrutiny and questioning 
of the actions it has taken. We also need to acknowledge that there has been a breakdown in trust 
between the residents of Edinburgh and their elected representatives on the Council. That 
relationship needs to be repaired... The City will be able to judge the Council against this promise”. 
 
Why was there no public consultation to discuss alternative options in disposing of the 
significant public assets implicated with this Application, particularly in light of the Community 
Empowerment legislation? 
 
The sale process of the surplus land and buildings commenced in 2013, predating the 
legislation. 
 
Will the Council offer an apology to Citizens given that the “breakdown in trust between the 
residents of Edinburgh and their elected representatives” has been significantly exacerbated due to 
this Application and other controversial speculative developments. 
 
The Council is concerned if there has been a breakdown in trust as you describe. As 
indicated in the covering letter, Councillor Gardiner is keen to meet the OTCC to improve 
relations and move forward in a positive way. However, as there has been no service failure, 
an apology is not required. 
 
Recommendations 
 
Having given thorough consideration to this case, and in particular regard to the long term future of 
the Old Town community, Edinburgh Central Library and the Outstanding Universal Value of World 
Heritage, the OTCC deems it expedient and indeed essential, in light of the failure of the judicial 
review, that: 
 
Section 65 of the Town and Country Planning Act (1997) Scotland is invoked in regards to the 
proposed India Buildings development, Application 15/04445/FUL and associated applications, 
recognising the essential expediency of this action in order that planning consent be revoked 
and alternative proposals supported by the local community brought forward, returning disposed 
assets to public ownership. 
 
It is considered, for the reasons set out in the covering letter dated 19 January 2018 to 
which this document is an Appendix, that there are no grounds to recommend that the 
Council revokes planning application 15/04445/FUL. 
 
Given that the Old Town community has now reached a perilous point, in recognising the essential 
value of safeguard the future of this ancient neighbourhood, the OTCC deems it essential that: 
 
A Council management plan is produced in conjunction with local residents and civic groups 
which ensures the long term liveability of the Old Town community. 
 
The Council is about to embark on preparation of the second Local Development Plan. This 
provides an opportunity to consider whether planning policies should be revised to provide 
more focus on protecting residential amenity in the city centre. The Council will begin a 
programme of engagement with OTCC and other community councils later this year and 
would welcome their input. 
 
 
 
 
 
 



 

 
Legislation is brought forward ASAP to manage the issue of 'buy to let' holiday accommodation. 
 
Legislation is a matter that rests with Scottish Ministers.  The Council has written to 
Scottish Ministers regarding the issue of Short Stay Commercial Visitor Accommodation 
following a report to Planning Committee on 02/03/17. The Minister replied in September 
advising that the issue was being considered by the Expert Advisory Panel on the 
Collaborative Economy. The report of the Panel is expected early in 2018. 
 
A moratorium is introduced on future hotel/student accommodation development in the Old Town. 
 
A moratorium is neither possible nor desirable. The policies in the LDP support such 
developments on suitable sites and any attempt to refuse applications on the basis of a 
moratorium would simply be overturned on appeal. In addition, such a move would send a 
negative signal to investors that the city was not open for business. However the balance of 
uses in the city centre and its capacity for further such developments can be assessed 
through the review of the LDP referred to above.  
 
Given the recent unanimous rejection of the Royal High School hotel proposal, the legal contract 
with Duddingston House Properties is rescinded to prevent further developmental attrition. 
 
Under the terms of the contract for the Royal High School the developer has the right to 
pursue an appeal of the refusal of the planning applications.  An appeal is ongoing. 
 
Consideration is given to invoking Section 65 of the Town and Country Planning Act (1997) in 
relation to other controversial developments that further imperil the Old Town community and 
the World Heritage Status such as King's Stables Yard development. 
There are no grounds to recommend that the Council revokes any other planning 
application in the Old Town. 
 
Recognising that this case exposes serious system failure in the planning process and is not an 
isolated case, in order to establish faith in the planning process throughout the city and develop a 
meaningful Management Plan for the World Heritage, the OTCC asserts that: 
 
An independent investigation of Council planning procedure and disposal of public assets is 
undertaken, including an investigation of EDI, in order to hold to account all Council officers 
responsible for 'closed door' negotiations with private commercial parties to ensure full 
transparency and public engagement in all future dealings. 
 
All direct disposals are subject to Committee approval and are tested against independent 
market valuations. Council officers are fully accountable for their actions at all times. 
 
A serious investigation of the impacts or likely impacts on Outstanding Universal Value in 
regards to the cumulative effects of contentious developments is undertaken, as recommended 
by ICOMOS-UK. 
 
Such a review has already been carried out, with input from ICOMOS, in reviewing the 
Management Plan.  
 
Ensure Design Briefs and Impact Assessments are prepared independently of developers, 
based on the best possible understanding of the significance of the area and in the public 
interest, as recommended by ICOMOS-UK. 
 
This recommendation has been addressed in the latest update of the Management Plan (see 
page 26 of the version approved on 11/12/17). 
 
 
 
 



 

Council policies are meaningless without enforcement and the overwhelming evidence in the 
management of the city reveals a very serious dereliction in the application of enforcement 
which needs to be rectified yesterday. 
 
The Council is fully committed to taking planning enforcement action. This is reflected in 
Coalition Commitment no 13 to “improve planning performance to ensure that all 
developers, large or small, conform to Edinburgh’s policies and developer’s commitments”. 
   
An appraisal is undertaken of hotel/ student accommodation across the city, recommending a 
moratorium. 
 
A moratorium is neither possible nor desirable. The policies in the LDP support such 
developments on suitable sites and any attempt to refuse applications on the basis of a 
moratorium would simply be overturned on appeal. In addition, such a move would send a 
negative signal to investors that the city was not open for business. However the balance of 
uses in the city centre and its capacity for further such developments can be assessed 
through the review of the LDP referred to above.  
 
Training for planning officers in handling speculative developments. 
 
Such training is not appropriate. The planning system cannot distinguish between 
development that is speculative (i.e. has no identified occupier) and development that is 
pre-let. In practice, almost all commercial development that has taken place in recent years 
has been pre-let. 
 
Proactive community engagement with planning officers in dealing with major applications. 
 
The Proposal of Application Notice (PAN) stage provide for 12 weeks of early engagement 
on major planning applications between the applicant and local communities. This is the 
right stage to engage as it is relatively easy to make changes. Once an application has been 
submitted it is much more difficult to make changes and the focus is on determination 
taking into account any representations. 
 
A policy is introduced to ensure that communities have sufficient allocation of time when making 
presentations at planning hearings. 
 
Committee hearings are subject to a Committee protocol which allows all parties 
reasonable time to make their cases and makes efficient use of the time available. The 
protocol is regularly reviewed. 
 
A policy is introduced that recognises on-line public petitions as evidence in planning reports 
and hearings. 
 
The Council currently accepts petitions as representations provided they can show it is 
clear what the member of the public is signing and that they have a name, address and 
signature. If the Council were to accept online petitions, it would need some method to 
ensure their veracity to prevent misuse. We would welcome a proposal from the OTCC that 
addresses these points.  
 
Ensure individuals from the local community are represented on the Urban Design Panel and 
throughout the negotiations of the planning process. 
 
The members of the EUDP are drawn from organisations with professional expertise that 
can be brought to the design process at pre-application stage. The wider community view is 
represented by the Cockburn Association as one of the panel members. Local community 
interests are input in parallel at this stage through the PAN process which allows a more 
wide-ranging consideration of issues rather than being confined to design matters. 
 
 



 

Rescind the legal contract with Duddingston House Properties in regards to the Royal High 
School to prevent further developmental attrition. 
 
As stated above under the terms of the contract for the Royal High School the developer 
has the right to pursue an appeal of the refusal of the planning applications.  An appeal is 
ongoing. 
 
 
 
 


